ety

Comparative Criminal Jurisprudence

Journal of

if? -u’*}'f)‘; s

WWW.]CC].Ir

Volume 2, Issue 5, 2023

Balancing the Violation of Human Rights and Humanitarian Rights
with the Immunity of the Heads of States; Emphasizing the case of
Omar al-Bashir in the International Criminal Court

Morteza Shiri', Hossein Rostamzad*?, Sadegh Salimi’

1. PhD Student, Department of Criminal Law and Criminology, Central Tehran Branch, Islamic Azad University, Tehran, Iran.

2. Assistant Professor, Department of Criminal Law and Criminology, Central Tehran Branch, Islamic Azad University, Tehran,

Iran. (Corresponding Author)

3. Associate Professor, Department of Criminal Law and Criminology, Central Tehran Branch, Islamic Azad University, Tehran,

Iran.

ARTICLE INFORMATION

ABSTRACT

Type of Article:
Original Research
Pages: 323-334

Corresponding Author’s Info
ORCID: 0009-0001-5570-0317
TELL: +982144600200

Email: rostamzad34@yahoo.com

Article history:

Received: 27 Jul 2022
Revised: 29 Aug 2022
Accepted: 19 Sep 2022
Published online: 20 Feb 2023

Keywords:

Immunity, Heads of states, The
International Criminal Court,
Human  Rights, International

Humanitarian Law.

The most important issue raised in the International Criminal Court
regarding the immunity of heads of states was the case of Omar al-
Bashir, which is important in several ways: the country concerned is not
a member of the Court's statutes; and the conflict between the lack of
immunity of heads of state and the rule prohibiting the possibility of
invoking the personal immunity of heads of states. The objectives
pursued by this research are firstly to examine the priority of human
rights and humanitarian law standards over the rule of immunity of
heads of states and secondly, considering that the crimes in Darfur took
place in an Islamic country called Sudan, therefore, the prosecution of
Omar al-Bashir in the court represents the approach of the international
community to an Islamic country. The main question in this descriptive-
analytical research is what legal challenges exist for the lack of
immunity of the heads of state, emphasizing the Omar-Al-Bashir case in
the International Criminal Courts. The result of the present research is
that the rule of the possibility of invoking the personal immunity of the
heads of states in the international criminal courts is accepted as an
international customary rule and that only the rules of human rights and
international humanitarian rights are applicable.
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distinction based on official capacity.



YY) oy Sed g (gpud

g (fpw Cuigan b diliwgdpls Boi> g (sply o> LA 430

o (sl guae clacdgd s pdy Kl AA o3l
A bl asle Jlasl 1y doxie o jouiin ottt Juad
o) (gl aodio J o jaidio oitn Jad sladoliakd
k_A_:.uO‘ (5‘)9—“’ ubLM}‘ g D9M$ pr«jﬁ.) ul).w Cudguan
so=iio VO o3l (lise (Mol il o g Lai> (ol
Slola 8l S Syau0)0 45 30,5 o ang 0 dxie Jlo
so—itia e g Jlolliy 3oi> Jyol b Boato cutel gl
Aiwd o 5l cuns @ pile gae (clacdyd Wil axie Jlo
E3) doliwlul qpas 4 S .A.QI? &me_’a.]?.) dyg0 3D A9 u;]
py dolwlul guae acded cpl )51 yso cpl > wbls
A iz cdoliwlwl Cpl YV 0dlo ¥ iy Coge 4y s il
Slalio Coigane cdw 4o o yoba Ll a5 5 ol
A 68 (HAlallom plos i gl o Gl e

Wlealy

(8 5 4o
G 0l 80y L oLl 4 Bdod a0 (g S dona
Slesyd 2y b Sl 4 g 6 pS e (nl )3 9 29800 P18
Biod Lol 408 L Lol )5 05 0 aidlyy Buios
B 9 S B9 2l e BB Ojg0 3 &S 2l
Lacded olyw cuwdgaas 0aclE Ly Mol oy ailivogd puis
Clghme Jlie )3 gy ol yw Cuigae & CulS (il
5035 (Hallogm (e 0l Sy plgisa (585 5 (S
OgeileiS )15 3929 dise cpl )3 &S (Slnlae 0))de bl
gman pols Lo gele 390 5 st Jlo lojlu
a8 Cawl 0l o as 5l VY odlo jd a8 cawl (60Mee VAFA
Bo-i- Sow §| &5 (placusgas g Cljliel 5| acdgs (glug»
0ad llacl sauwsy 035k loj 0 cdgd (sluwhy & Jlodl
IS @ 55 00le cpl (Jls cpl b €dgy sinlgs laye8 4 el
(oo ) sl 03,55 1y 3959 £9590 nl & 65335
O9eelgiS )3 S oigele g Laclalyd Coigae
B9 (Aol (gmaslsls 9 Slols Goi> (Molliy
Lacdey ol Cudguas fadge .Cuwl 0id oxluS (Jguds
2 Iliagd iy i g Syl oi> aeled L ol Ll

S Sbled c dodlpe slaolEal 55 > wasd Cuiguas
Ol Aoy il pl > lesd ] Mol 8y 0acld
Sy e Jol Sl Six |y Mol (Bys 0asl
S yy5 050l bawgs (65U (o daSore & e ol 53
ot 2905 0,8l 'S sy gl 5 'S 58 9k (slie
SrsS (Alalloy (lged 35 50 by jigd andd >y

28,5 )18 15T 5,90 9090 pod 35 S (sl

4y a8 Llaie 65w (S Sl Boi> 5,509,
Holloye @l 55 50 el pamd Cuiguas &5 L ()l
bl 1SLowe 315 13 (59 Cudguan d9d o0 AT (558
e e d Milei oo (5)Se o> (nl L &S 31
doliwlul guae lacdsd ¢ wlol pad 29 93 sl
oled s 1)yl U s pjle aSly it jloxe op)

D) 3929 3559y ol b byl o e 93 ¢ Jb 2 4
Al ey (Mdlon (Seis ol colo )l
s9re 0ael fein Yool & Wlodgel zilas ogad ()l
anj cnl 3 &5 (ISt (egd i3 b )l g2y Al
h (oSS Moo (o9 ol ol o] 3l oe oo
395 Sy Jyadllcos allin Obla 4 (S )
U5 L Joled @903 85 Cogo (s leiee Jlosl
sppe (Mellow @bl bl (gl (31 (oLad 1Sl

WLad 8 Sdwy 390 1y lesd cpl yo

Jo jptio piin Juad dolishad Goi5 pic b 3od5 V-V
Ggi> Sate jl bedp gl Cuigas sicl st

Helloy
5 o i it Jlo cial g Lol L 51 S0
e o ypsin i Job slio yr el il
s9ime & Ople Sutal (6l)gd gl Gl 3550 ) sl
5l 50 0 0503 VOAY dolialad loie o (gldolialad
ole Ly oL il go l3gu 1wl ool doliakad oyl
4 l) Gagpd SaS Lg5ym g 03905 (5)50 (5305 (Lol oy
Sl a8 i s ol ol 2 €t &) g

' - Nuremberg Charter
% - Nuremberg Principles



A Sdwl ‘I"’F;i o)lm:s “ns.) 0,92 ﬁua.‘.'.,.‘as ‘5])? 488 doliliad /W‘"

Sootbeor (Botx wlolod LSis cpn )0 oS g 0
ape) o=l 03 Oyl Bode pLa 35S0 ¢l (oD
)5 g i

Mol Aliogdply Bod> w2 9 Sy o> AelB o2
e dludis & g0 g Mgl Capmbge S > (San
OlsSses cqpcnlil Wgd oo s (i buin pllas 5
S Lo s o> oAb )2 A & Oy
Loy ol Ciguae b B 5 ) ol glaibings i
Gt g8 Aelgd 5l amwd o] g 500 ©yle a4 sl
g 0355 L dblie gl Lol e 4iliagd oty o8>
ooy 314 s (Wl ogel 0aelB G lgie s lncdgd
45335 oo dloidiy egyonlil sl 65 Malloy 0yl
Sliwgd pdy 3o 9 6=y Fg-i> Sslgd e bl
g Lacdsd Cigas 0acB b Bl e > (Mallor
S SPUCREY

9 oiRgk » GBI 4 baye 3)le 1 SN cllasMe
cley bolos allie clelsl g gt 4 sliwl ) (g bedlel
VNS

Bl )2yl 45 386 Alie pl (pg igdlie o)l
Gl 0352

bug Syde Gjgod dlie (50 1 liung phew
el 48 S plomil B din 5

dlie cpl a0 1y b oS Slus plos jl 2 Shbya8 o S5
S lssl el e Gimegy ol ptmgdy sl (el

ol a8l ol

5L o

ey ) St She 5 Jsol (IYAY) 4d 5 s —
NAVY BV (b

T 0 p xSy (WYAY) b (b -

4B 8 deg 500 50 5 ymSb allie ol )]
Cgo cudldjl a4ndd ;5 les opolo ) 53 iyl LS cul
S8 500 pger ol Mo Voo o Jupgl V) e
G929 oS ol 23905 58 > Susl Wlin 3 955
Cusl 0315 518 (52l 3)90 pluse ©yg0s 1) yal cul ¢ Jlollipn
)5S sl dloa jl 4 e slacuow Sy BEG)b &5
)9S s )3 Caiguan 5l a2 )8 yg0l (5159 9 9> (s,

€C5)00)98 0 ()8 a5l wb g (B> an |

S 1l e Smml ) il oyl 6y iz o
Lad obls OlSS)l @yguo o g SVl 5g8 ol
oyl dgle Gl (Ko clle adex I Ml
3 S i 3)50 oy 9L g (S S
3 pitallyes 4028 Ty iy i ol S
M8 Ghpda 3y90 1y pal ol (s & (o )3 00 ks
SIObwgd iy Fg-i> 9 5 pds o> Selgd ) (B oS 3D
oj9 3l (K> Chliax g Copdy ade Cbla go g2 o
Ol Cigman g wload (Mol ool aclyd & o
2 Cooglio QU Modl e (s 00slB O laisay lacdgd
o b o Ml e 00l 0ol Sy 48T 35 1y o il
Coigman 9 2)55 o panass 53 Sllallo oyl ouslé
oyl 0acld S loicdn y 8l s o lacdgy ol

sl 0 ol Mol oy

Wliwgd ply Boi> 9 (6 pdy F9i> elgd (oo Pl i 5
laoin yobe Jb p3 dacdgs Gliw Cigae b (Jallo
ol e g Sl o wb iy (Mol (Sgi> pllss
ldliop a0 0, S0 gy e 48 el 0l g0
wrs—ad o=l 3 (el 6348 plgd 5 5yl
ey dbioly e 53 395 &Bly 2S99 o IS
o ol JHelloymy B9 graneS 45 20,5 (0

o> elgd L BB L > Gll (Bobs pllas 5,505,
Ol Cigas Ly (Aol alliwgspds 3si> 5 (508
2 i S illaois 3,500) g Cuwl 0aids asuie dacded
Mg NS 3)95 (0d iz & Ao Slacunsy JUS



SV o Sod g (gpud

g (fpw Cuigan b diliwgdpls Boi> g (sply o> LA 430

Pl gl Cuslw (WAY) Js oty —
5 S B wdy 635 Aoy lnl (oMl (5540
olSEils ¢ pulews pole g (Boi oSl 15 ¢ gulidp >
ol

ol Caolew (\YA0) Shlulyn) ( olblb odlsls —
5 dloyzmo (oo jl ol (a8 (Gilupllo g Lol
(lidp 5SS ot A (6550 Al ol ol
Ol oSl ¢ b pole 5 Fais 0aSily 1l yos

e 4o il cwlidpe (VTAY) Sgey) (S =
oo (S g ele oo 1l e Ol b (S

P oS Swusep I pSie» (VFer) o
hsd G5 G 3T L sibre slotal laasid
UML Sl dolilnd «Lid uml; P &ilbre (slad L;l.c

Y=Y c(f?)\Y&J[oj/L):g

Slloo dolidas Cyolw lad 3 oyl ols caoluw
NY-RY A(F) Y elais] pole

9 d)u[w pJ/ .(\Yw\‘\) ol uw c‘_,’.x».n.o.»)aﬁ -
Sl sl : ol g o liso (S

FspSin > (SHlie ol cwlw ia» (VF-+) Lo,
Pl Glos (pwlew sloingly «olRl 5> Gnle il
AVEZ1DY L(E)))

b cwlaw? (V) tex (giwl 5yl ((ibg -
2 SE L nle e o ol oMl gyses

oMo Gods doluingyy Llys cpl o slo S
AYF-A (Y)Y



