e refy

Comparative Criminal Jurisprudence

Journal of

WWW.jCC]J.1r B ph o

Volume 1, Issue 4, 2021

Criteria for Separating Substantive Laws from Formal Laws in Terms of
Goals, Characteristics and Function in Iranian Criminal Law

Jalil Gharghi', Gholamhossein Rezaei’*, Mehdi Hooshyar®

1. Ph.D Student of Criminal Law and Criminology, Shiraz Branch, Islamic Azad University, Shiraz, Iran.

2. Assistant Professor, Department of Criminal Law and Criminology, Shiraz Branch, Islamic Azad University,
Shiraz, Iran. (Corresponding Author)

3. Assistant Professor, Department of Criminal Law and Criminology, Shiraz Branch, Islamic Azad University,

Shiraz, Iran.

ARTICLE INFORMATION

ABSTRACT

Type of Article:
Original Research

Pages: 83-93

Corresponding Author’s Info

ORCID: 0000-0001-8975-9571
TELL: +989171118997

Email: Gh_H Rezaii@yahoo.com

Article history:

Received: 03 Sep 2021
Revised: 23 Nov 2021
Accepted: 01 Dec 2021
Published online: 22 Dec 2021

Keywords:

Criminal Law, Substantive Laws,
Formal laws, Separation of laws.

Many divisions of laws have been presented for a long time, one of the most
important of which is the division of laws into substantive and formal. This
division has its roots in the developments of Western Europe, including Roman
law, which believed in the primacy of substantive law over procedural law.
However, in the criminal systems, some distinctions have been accepted and a
solution has been presented to enforce the laws to establish justice, respect the
rights of the common people, and also to be the basis of the law. In Iran's
criminal law, some distinctions have been raised by jurists and included in the
law, but in some cases, the laws are similar. However, failure to resolve claims
before referring to judicial institutions has led to ignoring the law, which causes
problems related to proceedings. The question of the current research is, what
are the criteria for separating the substantive laws from the form in terms of
goals, features and functions in Iranian criminal law? The answer that can be
given is that the criminal law system considers the goals of the substantive laws
to be the originator of the right, dependent on the values and norms of the
society and a basis for the formation of laws. In contrast to formal laws, their
purpose is to enforce the law, to restore the rights of the parties to the lawsuit,
and they are considered a tool for the realization of substantive laws. In this
article, the descriptive-analytical method is used.
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- Main, O. Thomas (2010). “The Procedural
Foundation of Substantive Law”. Washington
University Law Review, 87: 801-841.
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